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TO WARN OR NOT TO WARN?: THE AIRLINES'
DUTY TO DISCLOSE TERRORIST THREATS TO
PASSENGERS
JANET E. ASSIMOTOS

I.

INTRODUCTION

THREATS OF TERRORISM have become commonplace in the airline industry.' Both the airlines and the
Federal Aviation Administration (FAA) constantly receive
terrorist threats.2 Many of these threats are unsubstantiated and simply intended as hoaxes.3 Some threats, however, are a precursor to terror, resulting in either a
bombing or hijacking.4 With the onslaught of terrorist attacks in recent years, and especially after the 1988 bombing of Pan Am Flight 103, parties involved in subsequent
litigation as well as aviation attorneys and authorities are
discussing new theories as to the airlines' liability. 5 Since
the authorities often receive warnings prior to the attacks,
these warnings raise several issues. For example, do passengers, as potential victims of the attacks, have a right to
know of their possible peril? Do the airlines have a duty
to warn passengers of the threats? This Comment will explore theories for and against imposition of a duty to warn
I Smolowe, Late Alarms, Failed Alerts, TIME, Mar. 27, 1989, at 53.
Id. "As the FAA noted in December, it and the airlines constantly receive
terrorist threats. To publish them all would effectively halt air travel and give the
terrorists an unprecedented victory." Id.
.1Cope, Pan Am Crash Raises Complex Legal Issues, TRIAL, Mar. 1989, at 88, 89.
4

Id. at 88.

Ild. at 88-89. Attorneys who practice in the aviation area claim the warnings
received by Pan Am imposed a duty on the airline to warn passengers of the
heightened risk of flying. Id. at 89.
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on commercial airlines. Section I will provide the backdrop to the recent interest in the topic, with a discussion
of the bombing of Pan Am Flight 103.6 Section II will discuss theories for imposition of a duty to warn upon airlines.7 Finally, Section III will recommend that such a
duty should be imposed on the airlines. 8
A.

The Crash of Pan Am Flight 103

On December 21, 1988, a violent explosion ripped Pan
American Flight 103 out of the sky over Lockerbie, Scotland, killing all 259 people on board and more than
twenty people on the ground. 9 Among those on board
were Syracuse University students, a United Nations official, three State Department officials and United States
servicemen."° Soon after the disaster, officials learned the
cause of the explosion was a bomb made by hiding a
plastic explosive inside a radio-cassette player." Officials
reported the bomb was placed in a suitcase, checked
aboard a Pan Am 727 in Frankfurt, West Germany and
later transferred at London's Heathrow Airport to a Pan
2
Am 747 heading for New York.'
In the months following the crash, information began
to surface suggesting authorities in the United States,
London and West Germany had received warnings of a
11See infra notes 9-47 and accompanying text for a discussion of the bombing of
Pan Am Flight 103 and its aftermath.
See infra notes 48-198 and accompanying text.
See infra notes 199-220 and accompanying text.
Cope, supra note 3, at 88.
Flight 103: Threats and Warnings, N.Y. Times, Dec. 24, 1988, at A26, col. 1.
Cushman, Airlines Urged to Act Quickly Against Threats, N.Y. Times, Apr. 4,
1989, at AI, col. 2. See also Smolowe, supra note 1, at 53. The British Ministry of
Transport issued an alert on December 19, 1988 warning British airlines and airports of a new type of terrorist bomb, made by packing a Czechoslovakian-made
plastic explosive in a radio-cassette player. Officials believe the bomb detonated
on December 21, 1988 aboard Pan Am Flight 103 was similar to the one described
in the British alert. Id.
2 Carley, Terrorism Alerts: The FAA's Dilemma, Wall St.J., Apr. 3, 1989, at BI,
col. 1. "On Dec. 21, a Pan Am 727 took off from Frankfurt, apparently carrying a
checked bag with a radio/cassette player bomb. In London, the Frankfurt baggage was transferred to a Pan Am 747 jumbo jet heading for the U.S." Id. at B9,
col. 3.
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terrorist attack.' 3 Eventually, families of the victims of
Flight 103 discovered that the authorities not only received warnings prior to the bombing, but that the warnings were numerous, detailed and credible.' 4 Included in
the series of warnings was an anonymous call on December 5, 1988 alerting the United States embassy in Helsinki, Finland that during the next two weeks there would
be a bombing attempt on a Pan Am aircraft flying from
Frankfurt to the United States.'" The FAA subsequently
sent a security alert to the airports and airlines involved,
,1 Flight 103: Threats and Warnings, supra note 10, at A26. "On Dec. 5, the
United States Embassy in Helsinki was warned by a caller of a terrorist plot
against a Pan American flight from Frankfurt." Id.
14 Carley, supra note 12, at B9, col 3. See also Smolowe, supra note 1, at 53. The
first warning came in October, when West German police, during a raid on apartments in the Frankfurt area being used by the Popular Front for the Liberation of
Palestine-General Command, discovered a bomb in a Toshiba Boombeat Model
453 radio-cassette player. The raid resulted in arrests of some of the members of
the terrorist group. The FAA issued a security bulletin on November 2, 1988
noting the arrests, but failing to give details about the discovered bomb. Two
days later, the FAA issued a second bulletin mentioning other weapons and explosives captured in the raid, but again failing to mention the radio-cassette player
bomb. The second bulletin did, however, discuss the possibility of a hijacking of a
United States airliner in Europe.
On November 17, 1988, the FAA issued an aviation security bulletin which fully
discussed the Toshiba Boombeat 453 bomb. The bulletin described how the terrorists made the bomb by placing the plastic explosive inside a metallic candy bar
wrapper. The makers then placed the explosive inside the radio. The terrorists
designed the bomb to explode at a certain altitude and barometric pressure. The
bulletin urged airlines to be aware of this type of bomb and "be on the lookout."
The FAA dated the bulletin November 17, 1988, but Pan Am did not receive the
bulletin until November 22, 1988, Meanwhile, the West German officials dispatched their own bulletin on November 10, which reached Pan Am in Frankfurt
on November 11, 1988. To some, this suggested the FAA should have acted more
quickly.
The next warning came on December 7, 1988 when the FAA issued another
bulletin. This bulletin was a result of an anonymous phone call to the United
States Embassy in Helsinki on December 5. The caller said within the next two
weeks there would be an attempted bombing of a Pan Am aircraft en route from
Frankfurt to the United States. The caller stated a man named Abdullah would
provide a bomb to a Finnish woman, who would unknowingly carry the bomb to
Frankfurt and then on to the United States bound aircraft. Both United States
and Finnish authorities dismissed the call as a hoax, since apparently the caller
was known to have made meritless threats in the past. Carley, supra note 12, at
B9, col. 3; Smolowe, supra note 1, at 53.
15

Id.
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including Pan Am.16 While Moscow embassy security officials posted news of the warning on a bulletin board, allowing some prospective passengers to change their travel
plans, 17 authorities in the United States and Finland apparently dismissed the threat as a hoax.' 8
B.

The Aftermath of the Bombing

Slowly, the public learned of the alerts and warnings,
none of which the airlines or FAA had bothered to previously disclose. This soon led to mixed feelings of fear,
outrage and curiosity, by both the families of the victims
and the public at large. 9 People did not understand why
the airlines and the FAA had chosen to keep the warnings
secret, endangering hundreds of lives. Two days after the
bombing, President Reagan responded to questions regarding disclosure and indicated that to issue public statements "would literally have closed down all the air traffic
20
in the world."
President Reagan's response, however, was unsettling
to the families of those who died in Scotland, who went on
to form a support/lobbyist group named the The Victims
of Pan Am Flight 103.21 Senator Alfonse D'Amato of New
York, in hearings before the Committee on Commerce,
Science, and Transportation, offered the group's prepared statement for inclusion in the record of the hearings. 22 In its statement, the group targeted four problem
areas which, in their opinion, require the earliest possible
- Flight 103. Threats and Warnings, supra note 10, at A26. "Pan Am says it tightened security in Frankfurt and London." Id.
17 Id. "At other embassies nothing was posted, and three State Department
officials were among the crash victims. Id.
'" See supra note 14 for a discussion of the authorities' treatment of the threat.
,, See infra note 23 and accompanying text for a discussion of the view of the
victims' families.
21, Flight 103: Threats and Warnings, supra note 10, at A26.
21 Id. "Anyone whose relatives and friends perished in Scotland is not likely to
find that persuasive; the warning did affect the travel plans of United States personnel in Moscow." Id. See also McFadden, Bomb Victim Relatives Urge Tighter Security, N.Y. Times, Mar. 18, 1989, at L5, col. I (formation of Victims of Pan Am
Flight 103 support group).
22Aviation Security Threat Notification Act of 1989: Hearings on S.596 Before the
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action. These areas are notification, coordination, detection and compensation." Specifically, the group believes
Comm. on Commerce, Science, and Transportation, 101st Cong., 1st Sess. 135 Cong.
Rec. S2716 (1989) (statement of Senator Alfonse D'Amato).
23 Id. The text of the group's statement, included by Senator D'Amato in the
record, is as follows:
We are some of the friends and relatives of the American citizens
who lost their lives last December 21 when Pan American Flight 103
from Frankfurt to London to New York was destroyed by a brutal
terrorist bombing. Nothing that we say or do here can bring our
loved ones back. But we are here because what you say and do to
improve airport and airline security can prevent this tragic story
from happening over and over again.
We believe that the 270 lives lost on Flight 103 could have been
saved-that this bombing could have been prevented. We believe
that those who conclude that little or nothing can be done about
terrorist attacks on airlines are grievously wrong, motivated in some
instances by commercial consideration and in others by an effort to
conceal or tolerate inadequate efforts and dereliction of duty.
We speak in sorrow, but we are motivated not by bitterness but by
concern for all those whose lives can still be saved. We are not experts on the cause and cure of terrorism or criminal behavior. But a
needless tragedy that seared our lives has required us to learn more
about airline security than we ever wanted to know. We are shocked
by what we have found. We are determined to obtain action that can
substantially reduce the prospects for countless more disasters like
Pan Am 103.
Specifically, four problem areas require the earliest possible action. These actions are notification, detection, coordination and
compensation.
1. More adequate notification of passengers, baggage handlers
and concerned governmental and airline offices of serious, high level
threats to airline security is an imperative. The lack thereof is inexcusable. Only a small number of threats are deemed sufficiently serious each year by the FAA to be the subject of a high level security
bulletin. Any airline that is the subject of such threat should be obligated to notify each passenger prior to boarding of the issuance of
that FAA bulletin, permitting that passenger to choose whether or
not to take that flight. Surely every American citizens [sic] deserves
that freedom of choice based on notice and information. The policy
of so-called selective notification is contemptuous of human life,
passenger interest and American legal traditions. Had the passengers of Pan Am 103 been informed by the airline of the FAA bulletin, we believe many of them would not have boarded that plane and
would be alive today.
In addition, every flight captain should be notified of all threats to
his flight and possess full authority to delay it or cancel it if he feels
that the security of his passengers cannot be guaranteed. Safety, not
sales, can be the only criterion.
2. More adequate detection equipment, personnel and procedures
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an airline which has received an FAA security bulletin
must be installed for every airport and every airline. This will require more money, from both governments and airlines; but the
amount now spent per passenger is absurdly low and the current
level (or, more accurately, current lack of) effective security measures is intolerable. For example, it has been known at least since
1986 that plastic bombs in checked baggage could not be detected
by existing systems and posed the single most serious terrorist
threat to international travelers. New equipment to detect such
bombs has been available at least since 1987. But such equipment
had not been installed or even ordered on December 21, 1988; and
it still has not been installed or ordered today.
Airport security personnel are too often ill-paid, ill-trained, illqualified and uninformed. Their methods and procedures are too
often inconsistent from one airline to the next and ill-considered at
best. FAA security personnel are also insufficient in number and
training. Surely there are no higher priorities in the appropriations
process than the saving of our citizens' lives.
3. More adequate coordination, communication and involvement
among all agencies engaged in gathering intelligence and combatting airlines terrorism, including the Federal Aviation Administration, the State Department, the Central Intelligence Agency, the
National Security Agency, the Federal Bureau of Investigation and
airline and airport authories (sic), is essential to the prevention of
terrorist attacks on airlines. Today, however, responsibility is taken
by no one and decisions are made by virtually anyone. The FAA
largely leaves all questions of implementation to mid-level and lowlevel airline employees who receive no clear guidelines from the
FAA and no carefully and consistently compiled and evaluated information.
4. More adequate compensation by way of damages (for) the families of victims of international airline disasters is the only way to
prod the airlines into upgrading and maintaining their security systems, procedures and policies. The obviously outdated Warsaw
Convention of 1929 now places an unrealistically low cap of $75,000
on the value of each passenger's life. As the Government of Italy has
already advocated this cap must be eliminated or drastically removed [sic] both to protect the families of international flight victims
and to give the airlines sufficient incentive to take all necessary security measures.
Each of these four action areas must be addressed now. But each
of them takes time, and passenger safety must be protected in the
interim. We therefore urge the FAA to enforce the following emergency stop-gap measures until the permanent measures discussed
above are in place:
(a) An 800 number should be established with information on airline threats enabling passengers to contact the specific airline mentioned for details and to decide for themselves whether they want to
take a particular flight.
(b) All carry-on and checked baggage must be hand searched (until proper bomb detection equipment is in place); sealed as soon as
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should be obligated to notify each passenger, therefore4
2
allowing each passenger to decide whether or not to fly.
According to the group,
every American citizens [sic] deserves that freedom of
choice based on notice and information. The policy of socalled selective notification is contemptuous of human life,
passenger interest and American legal traditions. Had the
passengers of Pan Am 103 been informed by the airline
about the FAA bulletin, we believe many of them would
not have boarded that plane and would be alive today.25
The group also believes that flight crews on threatened
flights should be notified and have the authority to cancel
or delay the flight where they deem necessary. 6 A group
strongly believes that "[s]afety, not sales, can be the only
the appropriate security checks have been completed; and matched
with passengers. Any unattended or abandoned baggage must then
be turned over to security personnel.
(c) The El-Al airline procedures of utilizing security personnel to
question all passengers should be adopted by all airlines on at least a
stop-gap basis.
(d) Late arriving passengers should either be denied entrance or
subjected, regardless of possible flight delay, to the same screening
processes as all other passengers.
No doubt these recommended interim procedures will involve
cost, inconvenience and complaints. They will also save lives.
Finally, we urge this Committee to obtain a better sense of the
confusion and cover-up that now characterize international airline
security by investigating a particular case-the case of Pan Am Flight
103. We have attached as an appendix to this statement a series of
questions for which you will be able to obtain answers better than we
can.
Those answers will not bring back our loved ones, massacred last
December 21 at 31,000 feet. Neither will the remedial measures we
have advocated here. But at least those measures and others like
them can help to increase the safety of our airways. At least they can
help to prevent another preventable calamity from inflicting pain on
more people, no doubt including people like you and your families.
If action is taken now that saves the lives of countless others, then
the terrible tragedy of last December will have at least produced
some small gain to offset the terrible loss we have suffered.
We are grateful for your consideration of our views and we are
hopeful that you will take early action accordingly.
Id. at S2716-S2717.
24 Id. at S2717.
25 Id.
26

Id.
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criterion. ' 27 Like Senator D'Amato, the group has lobbied for a toll-free hotline so that passengers can learn
whether their flight is under terrorist threat. 28 The group
is also pushing for full mandatory notification of passengers of the twenty to thirty serious threats received each
year.2 9
Senator D'Amato, who champions the group's cause,
introduced legislation in early 1989 requiring the disclosure of credible security threats against international commercial aviation to airline passengers and flight crews.3 0
According to Senator D'Amato, any information authorities report to the airlines is "useless unless it reaches the
people."13 ' The bill, co-sponsored by Senators Grassley,
Mikulski, Dodd, Breaux and Simon, would require the
Secretary of Transportation to establish a system of evaluating the credibility and severity of threats.32 Once the
Id.
See McFadden, supra note 21, at L5, col. 2.
2 Id.
3oId. at L5, col. 3.
31 Id.
32 S.596, 101st Cong., 1st Sess. (1989).
The text of the proposed bill, entitled
Aviation Security Threat Notification Act of 1989, is as follows:
(To make available information involving threats to the safety of international commercial airline travel.)
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. (a) Within the 60 day period following the date of the
enactment into law of this Act, the Secretary of Transportation
(hereinafter referred to as the "Secretary"), shall establish, by regulation, a system for evaluating and grading the credibility and severity of any threat to the safety of international commercial airline
travel.
(b) Regulations under subsection (a) shall require the Secretary,
with respect to information involving a threat to the safety of international commercial airline travel, to evaluate and grade the credibility and severity of such threat. Upon determining that a credible
threat exists, the Secretary shall immediately inform the Secretary of
State, and all affected air carriers and airports.
(c) The Secretary of State shall within such 60 day period, establish a 24 hour toll free consumer hotline to inform the public of
credible threats to the safety of international commercial airline
travel. The information made available to the public shall identify,
with as much specificity as possible, the potentially affected flight
and the severity of the threat, graded under subsection (b). Infor27

28
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Secretary of Transportation determines that a credible
threat exists, the bill requires the Secretary to immediately inform the Secretary of State, as well as all involved
air carriers and airports.3 3
The bill additionally provides that the Secretary of State
establish a twenty-four hour toll-free hotline whereby the
public may learn of credible threats.3 4 This hotline would
make information available regarding, "with as much
specificity as possible, the potentially affected flight and
the severity of the threat" as graded by the Secretary of
Transportation.3 5 The telephone number of the36hotline
would be printed on every ticket or ticket jacket.
Section 2 of the proposed bill grants the Secretary of
Transportation authority to issue such regulations "as
may be necessary to require any commercial air carrier to
cancel any international flight" if the Secretary deems
such cancellation necessary.3 7 The bill, therefore, remation with respect to the availability of such hotline and its purpose, together, shall be printed on each ticket or ticket jacket, and
prominently displayed in appropriate locations at airports.
(d) Any air carrier receiving information and other data pursuant
to subsection (b) which affects a specific flight or flights of that carrier shall take such action as may be necessary to immediately notify
the flight crew or crews scheduled to operate such flight or flights.
(e) It shall be unlawful for any air carrier to discharge or otherwise
discipline any flight crew employee who acts to avoid or mitigate a
threat based on such notification.
SEC. 2. Within the 60-day period following the date of the enactment into law of this Act, the Secretary of Transportation shall issue
such regulations as may be necessary to require any commercial air
carrier to cancel any international flight if the Secretary determines
that a serious and credible threat exists as to such flight and that
such cancellation is in the public interest.
SEC. 3. As used in this Act, the term "air carrier" shall have the
same meaning as that provided for under section 101(3) of the Federal Aviation Act of 1958 (49 U.S.C. 1301(3)).
SEC. 4. There are authorized to be appropriated such sums as may
be necessary to carry out this Act.
Id.
s Id. § 1(b).

Id. § 1(c).
IId.
1
37

Id.

Id. § 2.
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quires more than simply notifying passengers of terrorist
threats. It would, if enacted, actually allow the Secretary
of Transportation to cancel threatened international
flights in certain, carefully evaluated circumstances.
C.

The Problem

More than two years after the fatal Pan Am flight, many
questions remain unanswered. The litigation which followed the disaster has raised complex legal issues to
which there are no simple answers. 8 Most importantly,
attorneys representing victims' families are planning to allege that Pan Am had a duty to disclose the threats to the
passengers. 39 Some attorneys are also considering proceeding against the United States government for failure
to warn the passengers.4 0 Naturally, Pan Am and the government have strong arguments against warning passengers of threats. 4 '
The arguments for and against disclosing threats to air
travelers have forced officials, including President Bush,
the Secretary of Transportation, and members of Congress, to examine the situation and come to a conclusion
on the issue.42 On August 9, 1989, President Bush issued
an Executive Order for the creation of the President's
Commission on Aviation Security and Terrorism.4 3 The
1"In re Air Disaster at Lockerbie, Scotland on Dec. 21, 1988, 736 F. Supp. 18
(E.D.N.Y. 1990) (holding punitive damages are barred under the Warsaw Convention, whether or not willful misconduct exists); see also Cope, supra note 3, at
88.
." Cope, supra note 3, at 88. "Most of the attorneys said they plan to allege that
Pan Am's security was inadequate in the face of the warning, and that the airline
had a duty to inform the passengers of the increased risk." Id.
4I Id. at 89.
"Several attorneys also are exploring claims against the U.S. government for not warning Pan Am passengers." Id.
4, See infra notes 66, 105-106 and 199-208 and accompanying text for a discussion of arguments against a duty to warn.
42 See, e.g., Cushman, supra note 11, at AI, col. 2 (announcement of new measures for handling terrorist threats by Bush Administration); Cushman, Skinner Assails Publicizing of Terrorist Warnings, N.Y. Times, Apr. 13, 1989, at A21, col. 1
(Secretary of Transportation demanding lawmakers not disclose details of warnings to airlines of terrorist threats); see supra notes 30-37 and accompanying text
for a discussion of congressional activity regarding terrorist threats.
4
Exec. Order No. 12,686, 54 Fed. Reg. 32,629 (1989).

1991]

COMMENTS

1105

purpose of the Commission is "to review and evaluate
policy options in connection with aviation security," with
special focus on the crash of Pan Am Flight 103. 44 One
function of the Commission is to explore possible methods for handling threats, including the option of disclosure of the threats to the public. 5 The members of the
Commission, appointed by the President, will issue a report of their findings in May 1990.46 After President
Bush's meeting with The Victims of Pan Am Flight 103 in
1989, the Bush Administration announced its refusal to
make warnings of terrorism public. 7 Therefore, although
the President has expressed opinions on this subject, it
appears the issue remains unresolved.
II.

DUTIES OF AIRLINES IN THE FACE OF TERRORIST
THREATS

A.

Arguments for Imposition of a Duty to Warn

1. Airlines' Duty to Passengers Generally
Airlines are under an obligation to provide the same
degree of care to their passengers as common carriers on
land.4 8 The law of the state determines the applicable
standard of care.4 9 Most states follow the traditional view
that an airline is held to the highest degree of care. ° In
some states, the carrier is required "to exercise the highest degree of care, foresight, prudence and diligence reasonably demanded at any given time by the conditions or
circumstances then affecting its passengers and the carrier
44 Id.
45 Id. "The Commission shall conduct a comprehensive study and appraisal of
practices and policy options with respect to preventing terrorist acts involving aviation ....The Commission also shall review options for handling terrorist threats,
including prior notification to the public." Id.
46 Id. "The Commission shall consist of seven members, appointed by the President. Two members shall be Senators, and two shall be Members of the House of
Representatives .
I..."
Id.
' Cushman, supra note 11, at AI.
4N L. KREINDLER, AVIATION ACCIDENT LAw § 3.07, at 3-24 (1963).
49 Id. at 3-26.
o Id.
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'
during the contract of carriage."' 5
Although the carrier must exercise the highest degree
of care, the universal rule is that the carrier is not an insurer of the passenger's safety. 52 The law does not require an airline to exercise all conceivable care, skill and
diligence. Nor does the law require an airline to foresee
the unforeseeable. 53 On the other hand, the law does require that the airline use a high degree of care to protect
passengers from dangers that foresight can anticipate.
Therefore, while an airline is not bound to anticipate unusual and unexpected perils to its passengers, it must be
diligent at all times to protect passengers from danger by
exercising the highest degree of care which is reasonably
practicable.

2. Airlines' Duty to Warn
Although airline bombing and hijacking cases are now
numerous, cases which have employed a duty to warn theory are scarce. There are, however, other types of cases
where the injured party has used a duty to warn theory.
Specifically, this theory is often introduced when the airline crew knew of impending turbulence but failed to
warn passengers who were subsequently injured as a result of the turbulence.
In Fleming v. Delta Airlines,54 the plaintiff sustained injuries when the Delta airplane on which he was a passenger
passed through previously forecast turbulence. 55 The turbulence caused the plaintiff to hit his head on the window
and experience chest and arm pains, which turned out to
be angina pectoris. 56 The plaintiff proceeded on a negli.5 Red Top Cab & Baggage Co. v. Masilotti, 190 F.2d 668, 671 (5th Cir. 1951).
.12
Wilson v. Capital Airlines, 240 F.2d 492 (4th Cir. 1957); Arrow Aviation,
Inc. v. Moore, 266 F.2d 488 (8th Cir. 1959).
- Arrow Aviation, 266 F.2d at 488 (court held air carrier not bound to anticipate
unusual and unexpected dangers nor to anticipate every possible action of passengers or other persons).
359 F. Supp. 339 (S.D.N.Y. 1973).
- Id. at 340. "On its descent into St. Louis, the plane passed through a previously forecast turbulence causing Fleming to be thrown about in his seat .... Id.
"5 Id.
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gent failure to warn theory. He claimed Delta's failure to
warn passengers of the possible turbulence, of which it
had advance notice, negligently deprived passengers of an
opportunity to cancel their trips.5 7
The court in Fleming held Delta negligent for failing to
warn the plaintiff of the possibility of serious weather conditions, given the fact that Delta had advance notice of the
weather conditions.5 8 The court, after agreeing that common carriers owe their passengers the highest degree of
care, focused on the fact that the pilot of the flight had
available to him information which should have made the
possibility of encountering turbulence reasonably foreseeable.59 The weather conditions, the court reasoned, were
serious enough to have been of concern to the passengers. 60 Further, the court believed that an airline should
not put itself in a position to decide whether each passenger should fly under conditions which might be traumatizing. 6 t That right, the court held, belonged to each
passenger.62
Although the injury in Fleming resulted from turbulence
rather than terrorism, the reasoning of the court in that
case provides a framework for application to a situation of
threatened terrorism. For example, the court admitted
that an airline cannot be expected to decide which condiS7 Id. The plaintiff also proceeded on a theory that the fear caused by the turbulence caused a permanent debilitating heart condition. Delta maintained that
failure to warn did not constitute negligence, or, alternatively, even if it did constitute negligence, the turbulence resulting from the negligence caused at most a
bout of angina pectoris. Id.
- Id. at 341.
59 Id. at 340-41.

60
61

Id. at 341.
Id.

Id. On this issue, the court stated:
Although an airline must bear the ultimate responsibility for deciding whether conditions permit a safe flight, it need not and, we
think, must not arrogate to itself a decision which rightly belongs to
each passenger, namely whether to fly under conditions which,
although not hazardous, might prove to be emotionally or physically
traumatizing.
Id. (emphasis added).
62
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tions are dangerous and which are not.63 However, the
court believed that the airline owed its passengers the
"duty to share with them information indicating such serious weather disturbances, so that they can choose for
themselves whether they are physically and emotionally
capable of undertaking the trip and wish to do so."' The
negligent act identified by the court, therefore, was the
airline's usurpation of a decision which rightfully belonged to the individual passengers. As the court said,
the passengers were not given an opportunity to choose
for themselves whether or not to proceed on the flight. 65
A similar situation existed prior to the crash of Pan Am
Flight 103. Pan Am had advance notice of potential danger and chose to delegate to itself the decision of whether
to proceed, rather than pass the information on to the
passengers and allow them to make that decision. There
are, however, two major differences between the Fleming
situation and that of Pan Am Flight 103.
First, in Fleming the flight crew had advance knowledge
that their specific flight might encounter severe weather
conditions. Second, there would be nothing necessarily
harmful in disclosing the weather information to the passengers, or at least the court did not mention any potential harm. Even if the weather conditions were lifethreatening, disclosure would not aggravate the potential
harm to the passengers. On the other hand, the flight
crew of Pan Am Flight 103 only knew some flight might
be carrying a bomb, although the warnings did specify the
route of the threatened flight. Further, the airlines and
the FAA have expressed concern for disclosing terrorist
threats to passengers, primarily because this would thwart
security measures. The FAA fears disclosure of a threat
would alert the terrorists to the airline's and government's awareness of the terrorists' plan and provide the
terrorists with an opportunity to change their plans to an6 Id.
6

Id.

I5 Id.
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other flight, airline, or date. 66 Therefore, the analogy of
duty to warn of severe weather conditions to a duty to
warn of terrorist threats is less than perfect, although
many of the issues are similar.
Another case where the plaintiff brought a claim for
failure to warn of turbulence is Eastern Air Lines, Inc. v. Silber.67 In that case, the plaintiff also complained the airline
was negligent for failing to warn passengers of air turbulence. 68 The plaintiff alleged she sustained injuries when
she was thrown from her seat when the plane encountered
the turbulence. 69 The airline did not dispute the assertion
that it had not given any signal to the passengers to fasten
their seat belts upon entering the turbulence.7 °
Although the opinion does not discuss the failure to
warn at great length, the jury charge quoted in the opinion is important. The charge sets forth the well-settled
principle that although a common carrier is required to
exercise the highest degree of care possible to protect the
passengers' safety, the carrier's duty is not unqualified so
as to guarantee the safety of its passengers against all possible injuries. 7 ' As the charge stated, the more likely the
danger, the greater the degree of care required. 72 Conversely, as the possibility of danger decreases, so does the
degree of care.73
Perhaps the most important language in the opinion is
that part of the jury charge which mentions the duty of the
airline to warn. The trial court instructed the jury
Cope, supra note 3, at 89.
324 F.2d 38 (5th Cir. 1963).
'- Id. at 39.
ow Id. "While in view of a storm at a distance estimated by the pilot at not less
than five miles, (the plane) reacted suddenly and violently to air turbulence causing Mrs. Silber to be thrown from her seat, resulting in injury to her back." Id.
1k

67

7)

Id.

Id. The court acknowledged that although the airline owed a high degree of
care, the airline's conduct must always be judged by the circumstances. Id.
71

7

Id.

71 Id. The court charged the jury to judge the conduct of the airline according

to what would have been reasonable conduct under the circumstances, keeping in
mind the high degree of care with which the airline is charged. Id.
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If you find that the airline knew or should have known of
the likelihood of turbulence at the time and place of the
incident described by the witnesses in this case, then the
defendant or its employees would be obligated to warn the
passengers if they had sufficient time to do so, after they
knew or should have known of turbulence likely to affect
the flight of the ship.74
Additionally, the court instructed the jury that if the airline could have determined that the weather conditions
were likely, then the pilot had the duty to exercise a high
degree of care and take necessary precautions to avoid
dangerous consequences.75
These instructions are particularly enlightening and
would produce an interesting result if applied in a situation like that of Pan Am Flight 103. Obviously, if a trial
court gave a similar instruction to a jury in a case involving a forewarned terrorist attack, the jury could likely find
the airline had a duty to warn the passengers so that they
could avoid the potentially-dangerous consequences. Arguably, since the likelihood of danger from a terrorist
threat is certainly great, an airline is under a duty to undertake a greater degree of care.
In Rookard v. Mexicoach, 76 the plaintiffs alleged the defendant was negligent for failing to warn them of the dangers of traveling by a Mexican bus. 7 In that case,
Mexicoach, an American bus company, arranged for the
plaintiffs' travel from San Diego to Mexico. 78 After traveling safely in a Mexicoach bus to the Mexican border, the
plaintiffs boarded a Mexican bus, commissioned by Mexicoach and run by Del Pacifico, a Mexican bus carrier.79
The plaintiffs sustained injuries when the Mexican bus
75

Id. at 40.
Id.

76

680 F.2d 1257 (9th Cir. 1982).

74

Id. at 1259.
Id. at 1259.
70 Id.
77
79
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crashed, killing thirty people.80 The plaintiffs claimed that
Mexicoach breached its duty by failing to warn them of
the dangers inherent in riding a Mexican bus. 8 '
Citing California law and the Restatement of Torts, the
Rookard court noted that common carriers are held to an
increased standard of care. 2 The court then cited several
cases which held that a carrier does have a duty to warn its
passengers of reasonably foreseeable risks.8 3 At this
point, however, the court encountered an obstacle, because the plaintiffs had terminated their carrier-passenger
relationship when they arrived at the Mexican border.8 4
In an attempt to overcome this obstacle, the court
looked to see if an agency relationship existed between
5
the parties, which would give rise to a fiduciary duty. If
an agency relationship exists, fiduciary duties, including
full disclosure, also exist.86 The duty of full disclosure,
however, in this instance would have only been to warn of
known dangers.8 7 The court cited an earlier California
case, Marshall v. United Airlines,"8 where the court recognized the duty to warn, but concluded that a carrier does
not have a duty to disclose that which is equally observable by plaintiff and defendant.
The Ninth Circuit found that summary judgment was
inappropriate in this case. s9 On remand, the court enunciated four questions of fact necessary to determine
whether Mexicoach was under a duty to disclose. These
fact questions provide the basic concerns of the court
Id. at 1257, 1259. "The Rookards sustained severe injuries. Mr. Rookard's
injuries are of a permanent nature." Id. at 1259.
st Id.
82 Id. at 1260; see also RESTATEMENT (SECOND) OF TORTS § 314A (1977).
,3 Id. (citing Bullock v. Tamiami Trail Tours, Inc., 266 F.2d 326 (5th Cir. 1959)
and Flming, 359 F. Supp. at 339; see supra notes 54-65 for a discussion of F/eming).
- Id. "Here the Rookards carrier-passenger relationship with Mexicoach terminated with their safe arrival at the Del Pacifico terminal in Tijuana." Id.
- Id. at 1262.
Id. (discussing California law).
87 Id.
- 35 Cal. App. 3d 84, 110 Cal. Rptr. 416 (Cal. Ct. App. 1973).
89

Rookard, 680 F.2d at 1263.
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when looking for a possible duty to warn. The questions
were: "(1) Did an agency relationship exist between Mexicoach and the Rookards? (2) Just how dangerous are
Mexican bus lines, particularly Del Pacifico? (3) Was this
risk known, or should it have been known in the exercise
of due care, by Mexicoach? (4) Was this risk known by the
Rookards?" 90 Restated in case-neutral terms, the questions are: (1) Does a special relationship, such as carrierpassenger, exist between the plaintiff and defendant? (2)
How dangerous is the (threatened) activity? (3) Did the
defendant know of the risk, or should it have known of the
risk through the exercise of due care? (4) Did the plaintiff know of the risk? Although the Rookard court found
no duty to warn on the facts before it, the clear implication of the decision is that a duty to warn does exist in
appropriate circumstances. The court was careful to explain this duty was not an extension of tort liability upon
an agent. 9 ' Rather, the court held, the duty results from
an interpretation of the existing duty of care owed a principal by his agent.92
Where certain conditions of flying may create a hazard
for some passengers, but not all, the courts seem reluctant to impose a duty to warn upon airlines. For example,
in Sprayregen v. American Airlines, Inc., the plaintiff alleged
he sustained permanent hearing loss as a result of sudden
pressure changes which occurred during his flight's descent to its destination.93 The plaintiff was suffering from
a head cold prior to the flight and had taken a decongestant to relieve his symptoms before boarding. 94 He alleged that his ears began to hurt as the plane descended,9"
but did not advise the flight crew of the discomfort.96
Later, the plaintiff discovered he had permanent hearing
0 Id.
91

Id.

92

Id.

9-1570 F. Supp. 16 (S.D.N.Y. 1983).
94

1,
ski

Id. at 17.
Id.
Id.
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loss 97

In Sprayregen, the plaintiff's argued that American Airlines knew the risk of hearing loss or damage to passengers with head colds, and therefore had a duty to warn
passengers of that risk.98 Although the court recognized a
common carrier owes its passengers a duty of highest care
regarding its passengers' safety, it held recognition of
such a duty would be unreasonable in this case. 99 The
court reasoned that it would be difficult, if not impossible,
for an airline to find a method of preventing injuries from
which some, but not all, passengers might suffer.'0°
The Sprayregen court's analysis is insightful into considerations underlying the imposition of a duty to warn upon
air carriers. First, the court examined methods by which
the airline could warn of hazards. The airline could, for
example, warn passengers by posting signs, making a notation on the ticket or distributing a flyer with the
ticket.' 0 ' This, however, would involve extensive studies
at substantial expense in order to ensure every possible
harm is included in the warnings.' 0 2 In addition, the studies would have to be repeated periodically to keep the
warnings up to date.10 3 Further, even if the airlines con-

ducted continuous studies, some would still argue the
warnings are ineffective, which would lead to increased litigation of the issue.' °4 On balance, the court concluded
that, while warning passengers of potential hazards is a
positive measure, the resulting costs of this duty are
prohibitive.
97 Id. The plaintiff claimed his hearing loss was a result of the sudden pressure
changes which occurred during the plane's descent. Id.
98 Id.

- Id. The court pointed out that "as a result of life's idiosyncracies, certain
situations may imperil some passengers but not others." Therefore, this situation
can be distinguished from one in which all passengers are equally endangered. Id.
".

Id.

io' Id.

Id. The court recognized such studies would be necessary to discover all
I02
possible injuries which could be suffered by an unfit passenger. Id.
"0, Id.
SId. at 17-18.

1114 JOURNAL OF AIR LA WAND COMMERCE

[56

In sum, the court's primary focus in Sprayregen represents a sort of cost-benefit analysis with emphasis on reasonableness. The court recognized the benefit of warning
passengers of potential hazards, but simply felt the duty
would be too burdensome, primarily in light of the fact
that not every passenger was in danger. Where only some
passengers, or perhaps one passenger, were in danger,
the benefit did outweigh the burden. Also, the determination of what was dangerous and to whom added considerably to the burden side of the formula.
In contrast, in a situation where every passenger is in
danger, the balance may favor a different result. Arguably, in a situation like Pan Am Flight 103, where specific
threats are given, every passenger on every flight which
matches the description of that given in the threat is in
danger. Therefore, the benefit of issuing warnings to the
passengers significantly increases. Further, the cost of issuing the warnings significantly decreases, at least in one
aspect. The extensive and continuous studies mentioned
by the court in Sprayregen are no longer necessary. The
airline knows the harm to be avoided and knows the
group it needs to protect.
On the other hand, costs could possibly increase in
terms of the effect of the issuance of warnings could have
on the airlines. The airlines are certainly using cost as
one of the arguments behind their refusal to disclose terrorist threats. 10 5 Specifically, Pan Am has argued that to
announce every bomb threat received would paralyze international travel.' 0 6 Thus, commercial considerations
make their appearance in this picture. As the Victims of
Pan Am Flight 103 argue, however, sales are obviously
not the only consideration. Therefore, the airlines must
ultimately weigh the increased costs of disclosing threats
against the potential harm to passengers of a threatened
flight.
An additional issue for consideration is the airlines' liaSee, e.g., Cope, supra note 3, at 89.
io Id.
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bility for criminal acts of third parties. In the cases discussed above, the harm resulted from an act of nature
(turbulence or other severe weather conditions). Intervention by a third party, however, creates a different
situation.
In Semmelroth v. American Airlines,107 the plaintiff brought
a wrongful death action against American Airlines, in its
capacity as a corporation owning both an airline and hotels. The complaint alleged that American Airlines failed
to warn a travel agent of dangers existing in Mexico,
where the travel agent travelled pursuant to the defendant's invitation. 08 At the time of the defendant's invitation, the State of Guerrero in Mexico, the destination of
the travel agent, was overrun by armed bands of guerrillas. 10 9 While in Mexico, unknown assailants killed the
travel agent."10 The plaintiff, as executor of the estate of
the deceased, alleged American Airlines knew of the dangers of the guerrillas and negligently failed to warn the
decedent of the hazardous condition."'
The Semmelroth court focused on the relationship between the travel agent and American Airlines in determining whether the latter was under a duty to warn of the
danger in Mexico." 12 According to the court, the issue was
whether the decedent and the defendant had a special relationship so that the defendant had a duty to warn the
decedent."3 In order to decide whether the requisite special relationship existed, the court looked to the Restate448 F. Supp. 730 (E.D. Ill.
1978).
Id. at 731. "The purpose of this trip was to permit the travel agents to view
I8
the hotels owned by the defendant and, thereby, encourage the promotion and
sale of reservations and accommodations at these hotels." Id.
107

10

Id.

Id.
IId. Specifically, the plaintiff alleged that the "defendant negligently failed to
warn the decedent of this hazardous condition, negligently failed to supervise the
decedent, or provide guards or to alert authorities of the presence of numerous
foreign visitors or negligently enticed the decedent to visit the state." Id. This
discussion will focus on the plaintiffs first allegation, i.e., the defendant's alleged
failure to warn.
11 Id. at 732.
I0

11."

Id.
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ment (Second) of Torts (Restatement).' 1 4 Section 314A
of the Restatement lists four special relationships which
give rise to a duty to protect another from harm. t 5 One
of the listed relationships is carrier-passenger." 6 In this
situation, however, the murder of the travel agent did not
occur while he was on the defendant's premises, as comment c to section 314A requires." 17 Therefore, the court
held that the relationship between the travel agent and
American Airlines did not fit into any of the four categories listed by section 314A of the Restatement." " Accordingly, the court held that the defendant was not under a
duty to warn or otherwise insure against the criminal acts
of third parties and that the plaintiff had failed to state a
cause of action against American Airlines." 9
It seems plausible that the Semmelroth court would have
held differently had one of the Restatement's four special
relationships existed between the decedent and the defendant. The key issue in Semmeiroth is that the decedent
was not on either the defendant's plane or hotel premises
when the murder took place.12 0 The special relationship,
therefore, had terminated, making recovery for failure to
warn impossible. 12 1 On the other hand, if, as in the case
of Pan Am 103, the decedent was still a passenger on the
Id.
11-Id. RESTATEMENT (SECOND) OF TORTS § 314A (1977); Other listed relationships are innkeeper-guest, possessor of land-invitee, and one having custody of
another so as to deprive the latter of opportunities for protection.
6 Semmelroth, 448 F. Supp. at 732; RESTATEMENT (SECOND) OF TORTS § 314A
comment c (1977).
11 Semmelroth, 448 F. Supp. at 732; RESTATEMENT (SECOND) OF TORTS § 314A
comment c (1977). Comment c provides:
The rules stated in this Section apply only where the relation exists
between the parties, and the risk of harm, or of further harm, arises
in the course of that relation. A carrier is under no duty to one who
has left the vehicle and ceased to be a passenger, nor is an innkeeper
under a duty to a guest who is injured or endangered while he is
away from the premises. Nor is a possessor of land under any such
duty to one who has ceased to be an invitee.
RESTATEMENT (SECOND) OF TORTS § 314A.
118Semmelroth, 448 F. Supp. at 732-33.
1-9 Id. at 733.
,. Id. at 732.
121 Id.
114
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air carrier's plane when the criminal acts took place, it
would seem the court would hold the air carrier, with advance notice of the hazards of the third parties, had a duty
to warn the passengers of the danger.
3.

Determining When to Warn

In 1976, the California Supreme Court, in a landmark
decision held a therapist has a duty to protect a third party
22
against forewarned danger from the therapist's patient.
The court deviated from the common law "affirmative
duty rule," under which a person generally does not owe
a duty to take affirmative action to prevent harm to another.' 23 The court, in justifying this departure, balanced
24
several considerations to arrive at its decision.
Although the factual context of Tarasoffwas entirely different from Pan Am Flight 103, the considerations in the two
cases are remarkably similar. These considerations prove
helpful in determining which situations are worthy of
warning and which are not.
The first of these considerations, and perhaps the most
25
significant, is the foreseeability of harm to the victim.'
In Tarasoff, the patient, Poddar, had specifically told his
psychologist (a defendant) he planned to kill his girlfriend, Tatiana. 26 Although the psychologist reported
the threat to the campus police, who detained Poddar
briefly, the police ultimately released Poddar. 2 7 The psychologist never warned Tatiana or her parents of the
threat. 28 Poddar subsequently acted in accordance with
29
his threatened plan and killed Tatiana.
The court began by stating the general principle that
12 Tarasoffv. Regents of the Univ. of Cal., 17 Cal. 3d 425, 131 Cal. Rptr. 14,
551 P.2d 334 (1976) (en banc).
2. Id. at 435, 131 Cal. Rptr. at 23, 551 P.2d at 342.
124
215

Id.

Id.

"2 Id. at 432, 131 Cal.
7 Id. at 432, 131 Cal.
121 Id. at 430, 131 Cal.
of Tatiana's peril." Id.
.... Id. at 433, 131 Cal.

Rptr. at 21, 551 P.2d at 339.
Rptr. at 21, 551 P.2d at 340.
Rptr. at 20, 551 P.2d at 340. "No one warned plaintiffs
Rptr. at 21, 551 P.2d at 341.
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the psychologist owed "a duty of care to tell all persons
who are foreseeably endangered by (Poddar's) conduct,
with respect to all risks which make the conduct unreasonably dangerous."' 130 When this duty, however, requires
the defendant to warn of such conduct, liability results
only where the defendant has some special relationship
with the dangerous person or with the potential victim.' 3'
Therefore, the focus turned to the relationship between
3 2
the psychologist and the patient and/or victim.1
Although the general rule at common law is that a person
owes no duty to control the conduct of another person,
the court recognized an exception the Restatement carved
out to this general rule.13 3 Basically, this exception applies when the defendant has some special relationship
with either the potentially-dangerous person or the foreseeable victim of that conduct. 34 The court held that the
psychologist did have a special relationship with Poddar,
and therefore the Restatement's exception applied.
The court's next consideration was the doctor's ability
to predict violent acts of the patient.'3 5 The court recognized the inherent difficulties in attempting to differentiate between serious threats and those which are simply
hoaxes. 3 6 The duty, however, is only that the therapist
"exercise that reasonable degree of skill, knowledge, and
care ordinarily possessed and exercised by members of
[that professional specialty] under similar circumstances."' 13 7 The therapist, therefore, can exercise his or
1so Id. at 434-35, 131 Cal. Rptr. at 22, 551 P.2d at 342. As support for this
principle, the court cited Weirum v. R.K.O. Gen., 15 Cal. 3d 40, 123 Cal. Rptr.
468, 539 P.2d 36 (1975); Rodriguez v. Bethlehem Steel Corp., 12 Cal. 3d 382, 115
Cal. Rptr. 765, 525 P.2d 669 (1974); Dillon v. Legg, 68 Cal. 2d 728, 69 Cal. Rptr.
72, 441 P.2d 912 (1968). Id.
13, Tarasoff, 17 Cal. 3d at 435, 131 Cal. Rptr. at 22-23, 551 P.2d at 343.
132 Id. The court immediately acknowledged
that the relationship between a
therapist and his patient satisfies the special relationship requirement. Id.

" Id.; see also

RESTATEMENT

(SECOND)

OF TORTS

§§ 315-320 (1977).

1- Tarasoff, 17 Cal. 3d at 435, 131 Cal. Rptr. at 23, 551 P.2d at 343.
I5
ld. at 437, 131 Cal. Rptr. at 24, 551 P.2d at 344.
3- Id. at 437, 131 Cal. Rptr. at 24, 551 P.2d at 345.
13
Id. (quoting Bardessono v. Michels, 3 Cal. 3d 780, 788, 91 Cal. Rptr. 760,
764, 478 P.2d 480,484 (1970); Quintal v. Laurel Grove Hosp., 62 Cal. 2d 154,
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her best judgment, even if that judgment later turns out
to be wrong, without being held liable.'" 8
The most pertinent part of the Tarasoffdecision to cases
involving threats of terrorism is located within a footnote
to the opinion. Addressing the difficulties involved in distinguishing between credible and incredible threats, the
court stated:
We recognize that in some cases it would be unreasonable
to require the therapist to interrogate his patient to discover the victim's identity, or to conduct an independent
investigation. But there may also be cases in which a moment's reflection will reveal the victim's identity. The matter thus is one which depends upon the circumstances of
each case,3 9and should not be governed by any hard and
fast rule.1

This was the court's response to the therapist's argument
that warnings should only be given in cases in which the
therapist knows the identity of the victim.' 40 Thus, the
court felt the therapist should give warnings when the victim is known or could be determined with a minor amount
of effort on the part of the therapist.
Similarly, in cases of terrorist threats, if the courts decide to impose a duty to warn upon airlines, it seems reasonable the duty should only exist when the airline can
determine with some certainty who is in danger. In the
case of Pan Am Flight 103, the airline had enough information to ascertain which flights were potential targets of
the threatened attack.' 4' In contrast, many threats are extremely vague and lacking in detail. 142 In these cases, the
159-60, 41 Cal. Rptr. 577, 397 P.2d 161 (1964). The court refused to require that
the therapist "render a perfect performance." Id.
Id.
1I9Id. n.ll.
'38

Id.
See supra note 14 and accompanying text for discussion of specific information Pan Am received prior to bombing of Flight 103.
142 Carley, supra note 12, at B I,col. 1. "Most of the warnings are so vague and
lacking in detail that airline officials can't take effective countermeasures. One
warning, for example, merely recounted a British newspaper article purporting to
describe a terrorist plot." Id. Other examples of vague warnings are "a terrorist
140
141
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court would have to look to the totality of the circumstances to determine whether the airline acted reasonably
in failing to warn passengers of a threat.
The issue of identifiability of the victim has been the
focus of many arguments following Tarasoff. In Thompson
v. County of Alameda,' 43 the court refused to extend the rule
enunciated in Tarasoff to a similar situation, based primarily on the facts that the threat was nonspecific and the potential victim was not readily identifiable. 144 In Thompson,
the plaintiffs and their young son lived nearJames, ajuvenile offender who had been in the custody of the county
and confined in a county institution.' 45 James had indicated that if he was released, he would kill a child in the
neighborhood. 46 He did not specify the identity of his
intended victim. 47 Less than twenty four hours after his
release on temporary leave, James killed the plaintiffs'
son. 148
The plaintiffs relied primarily on Tarasoff and an earlier
California case, Johnson v. State.' 49 In Johnson, the court
found the state owed the plaintiff a duty to warn of the
potential and foreseeable danger resulting from the
state's placement of a violent minor in the plaintiff's
home. 5 ° The minor attacked the plaintiff, who subsequently sued the state based on a duty to warn theory.' 5 '
group is considering an attack against a United States aircraft in either Guadeloupe or Antigua .
" Id.; "Unknown Palestinian terrorists are in possession of
suitcase bombs .
Id.; and "Hezbollah members (a Lebanese militant group)
were planning to hijack a Pan Am or TWA aircraft in Greece, Turkey, Pakistan,
India or the Far East, at whichever location they deem the easiest." Id.
14s 27 Cal. 3d 741, 167 Cal Rptr. 70, 614 P.2d 728 (1980).
'44 Id. at 753, 167 Cal. Rptr., 614 P.2d at 738. The court, while recognizing the
tragedy which gave rise to the case, focused on the fact that the decedent was a
"member of a large amorphous public group of potential targets" rather than an
identifiable victim. Id.
,- Id. at 746, 167 Cal. Rptr. at 72, 614 P.2d at 730.
146 Id.
147 Id.
14
Id. James murdered the child in the garage of James' mother's home. Id.
149 69 Cal. 2d 782, 73 Cal. Rptr. 240, 447 P.2d 352 (Cal. 1968).
,so Thompson, 27 Cal. 3d at 747, 167 Cal. Rptr. at 73, 614 P.2d at 733;Johnson,69
Cal.2d at 785-86, 73 Cal. Rptr. at 243, 447 P.2d at 355.
1'. Johnson, 69 Cal. 2d at 785-86, 73 Cal. Rptr. at 243, 447 P.2d at 354-55.

1991]

COMMENTS

1121

The Johnson court emphasized the relationship between
the state and the plaintiff in sustaining the cause of acviction. 5 2 In that case, the state placed the identifiable
53
conduct.
its
by
danger
tim in foreseeable
In contrast, the county in Thompson did not bear a special relationship with the plaintiffs. 54 Further, the county
had no way of knowing the plaintiffs were specifically in
danger. 55 Thus, the court distinguished Johnson and
Tarasoff from the situation at bar on the issue of
identifiability.
The Thompson court followed the same balancing of
considerations as did the court in Tarasoff in determining
whether the county had a duty to warn the police and parents of neighborhood children. 56 The court emphasized
that Tarasoffdoes not stand for the proposition that a therapist has a general duty to warn of each and every threat
received. 57 Instead, the Tarasoff holding requires that
therapists warn only after determining (or after they
should have determined) that their patient poses a danger
of violence to others.' 58 Further, the patient must either
specifically name the potential victim, or the victim must
be easily identifiable by the doctor. 59 Since in Thompson
the victim was neither named nor readily identifiable, the
court declined to impose an affirmative duty to warn upon
the county. 60 Therefore, after Thompson, it now appears
152 Thompson, 27 Cal. 3d at 751, 167 Cal. Rptr. at 75, 614 P.2d at 733. The court
pointed out that in Johnson, the state's duty extended to warning of "latent, dangerous qualities suggested by the parolee's history or character." li

153 Id.

V" Id. The court referred to the requisite relationship as "special and continuous." Id.
I- Id.
158Id.

at 752, 167 Cal. Rptr. at 76, 614 P.2d at 733-34. Specifically, the court
mentioned foreseeability of the victim and the special relationship between the
actor and the victim or the actor and the third person - in this case, between the
county and the decedent. Id.
57 ld. at 752, 167 Cal. Rptr. at 76, 614 P.2d at 734.
'- Id. The court emphasized that the duty is only to exercise reasonable care,
and not necessarily to warn in each case. Id.
,-9 Id. (citing Tarasoff, 17 Cal. 3d at 439, 131 Cal. Rptr. 25, 551 P.2d at 345
n. 11).
160

Id.
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there is an identifiability limitation on the duty to warn
found in Tarasoff.
The circumstances of Thompson are similar to most terrorist threats - nonspecific threats of harm directed at
nonspecific victims. 16 The court in that case discussed
many concerns shared by those who oppose the imposition of a duty to warn in airline terrorism cases. Specifically, the court felt notifying the public of every
potentially-violent parolee's release who has at some time
made a general threat would produce a myriad of warnings which, due to their volume, would do little to protect
the public. 62 Additionally, the court seemed troubled by
the fact that public policy considerations dictated that the
risk of parole programs be borne by the public rather than
unjustifiably incarcerating (refusing parole for) all poten63
tial killers.
As mentioned in the preceding paragraph, the Thompson
situation is similar to most terrorist threat situations. The
circumstances, however, of Pan Am Flight 103 were markedly different. Rather than a single, isolated warning,
there were several warnings that an international flight
from Frankfurt to the United States would be bombed.164
And although the threats did not specify Flight 103, the
threats could readily be traced to a small number of
flights which fit the described route. Therefore, its seems
at least plausible that the situation was one the Tara-soff
65
court described as readily identifiable.
'o, Id. at 753, 167 Cal. Rptr. 76, 614 P.2d at 733. The court phrased the issue
as examining the suitability of imposing a duty to warn upon persons responsible
for releasing potentially dangerous offenders who have made nonspecific threats
to a particular segment of the population.
162 Id. at 755, 167 Cal. Rptr. at 78, 614 P.2d at 735.

163 Id.

- See supra note 14 and accompanying text for a discussion of the warnings
which preceded the bombing of Pan Am Flight 103.
.. Tarasoff, 17 Cal. 3d at 439, 131 Cal. Rptr. at 25, 551 P.2d at 345 n. 11.Justice
Tobriner, dissenting in Thompson, believed the special relationship described in
Tarasoff was present between the county and James, the offender. Further, Justice
Tobriner felt the majority misread bothJohnson and Tarasoffas to the identifiability
issue. According to Justice Tobriner, absence of an identifiable victim does not
discharge the duty of reasonable care stemming from the special relationship. In-
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Another factor the Tarasoff court considered was the
closeness of the connection between the defendant-doctor's conduct and the resulting injury.' 66 Obviously, the
doctor was not the sole cause of the injury, since Tatiana
did not die at the defendant's hand. 67 The court, however, believed the connection was close enough to warrant imposition of a duty to warn, deviating from the
general "affirmative duty rule.' ' 6 8 Therefore, the court
rejected as without merit any argument of an insufficiently-close connection between the therapists's conduct
in failing to warn Tatiana, or her parents, and Tatiana's
Pan Am could make a similar argument in the
death.
case of Flight 103. Since the passengers and those killed
on the ground did not die as a direct result of Pan Am's
affirmative conduct, Pan Am could argue the connection
between their conduct and the resulting deaths is insufficient. Analogizing to Tarasoff, however, leads to a different conclusion. If the therapist in Tarasoff had warned
Tatiana or her parents of the potential danger of Poddar,
perhaps Tatiana's life could have been saved. Similarly,
Pan Am likely could have saved some, if not all, of the
passenger's lives had they warned the Flight 103 passengers of the bomb threat. Therefore, as in Tarasoff, it
seems there was a sufficiently close connection between
Pan Am's conduct and the resulting deaths.
4.

Policy Considerations: Tarasoff and Beyond

Since Tarasoff forms an analogy by which a duty to warn
could be extended to the airline terrorism area, it becomes important to examine the various public policy
stead, Justice Tobriner stated the court made clear in Tarasoff that identifiability is
not an essential element of a cause of action for failure to warn. Justice Tobriner
saw the issue as whether or not the decedent was a foreseeable victim, and answered the question affirmatively since the decedent fell within the description
given byJames. Thompson, 27 Cal. 2d at 760, 167 Cal. Rptr. at 81, 614 P.2d at 73840 (Tobriner, J., dissenting).
,0Tarasoff, 17 Cal. 3d at 425, 131 Cal. Rptr. at 14, 551 P.2d at 342.
,o id. at 425, 131 Cal. Rptr. at 14, 551 P.2d at 340.
,s"Id. at 425, 131 Cal. Rptr. at 14, 551 P.2d at 343; see generally Note, Affirmative
Duty After Tarasoff, 11 HOFSTRA L. REV. 1013 (1983).
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considerations which formed the groundwork for Tarasoff.
The "disease cases" constitute one line of cases which lay
out some of the concepts crystallized in Tarasoff.'69 These
cases dealt with a physician's duty to exercise reasonable
care to avoid the spread of infectious diseases.1 7 0 For example, in Davis v. Rodman,' 7 ' the court imposed upon an
attending physician a duty to refrain from doing anything
which would tend to spread the disease.1 72 Further, the
court extended the physician's duty to include an obligation to exercise reasonable care to notify family members
and others, who are susceptible to exposure, of the nature
of the disease and the danger of such exposure. 7 The
court's reasoning is of special interest.
First, the court explained that the relation between a
physician and patient, including the patient's immediate
family, is one of utmost trust. 174 The court, therefore,
based the imposition of an affirmative duty to protect
third persons upon the trust relationship between the parties. Because the patient and the patient's family trusted
the physician with the patient's health, and possibly life,
the court felt justified in placing the physician under an
affirmative duty to protect.
Next, the court explained that because of the physician's specialized knowledge and his relationship with his
patient, an attending physician can be said to have custody of a patient with an infectious or contagious disease.17 5
Further, the physician owes a duty to family
members and others who are likely to be brought in contact with the patient, to explain the nature of the disease
Note, supra note 168, at 1034-36.
Id. at 1034.
147 Ark. 385, 227 S.W. 612 (1921).
Id. at 385, 227 S.W. at 614. In Davis, one of the plaintiffs' sons contracted
typhoid fever. While that son was under the medical care of the defendants,
another of the plaintiffs' sons was stricken with typhoid fever. The plaintiffs sued
the physicians, alleging the physicians were negligent in failing to protect others
from contracting the contagious disease. Id. at 385, 227 S.W. at 613.
69

170

171

172

174

Id. at 385, 227 S.W. at 614.
Id.

175

Id.

173

1991]

COMMENTS

1125

to them and warn them accordingly. 76 Thus, the court
recognized that because the physician was in a position of
superior knowledge to the patient and the patient's family, policy justified imposing the duty to protect upon the
physician, rather than the patient and the family themselves, who are in an inferior position to do so.
These same considerations were taken into account in
Tarasoff.17 7 Similarly, they should be taken into account in
considering an extension of the duty to warn to other contexts. The exception to the general no duty to warn rule,
which the Tarasoffcourt felt justified to extend to the therapist context, is based primarily on two concepts: one
party's superior knowledge and a relationship of trust between the parties.
The Restatement couches these concepts in terms of a
special relationship. 78 The common element to all examples of special relationships which the Restatement lists is
trust. Generally, the party with inferior knowledge of the
specific circumstances, whether they be medicine or transport of passengers, is entrusting the party with superior
knowledge with his life. The party with inferior knowledge believes the other party will take all steps necessary
to ensure the safest possible result. Because of this, the
party with less knowledge generally refrains from taking
any affirmative steps to protect himself. Therefore, this
trust places him in a vulnerable position.
Although courts have primarily imposed a duty to warn
in the doctor-patient relationship, or an extension
thereof, such as in Tarasoff, the policy reasons behind this
imposition apply to other areas. The Restatement recognizes this in listing examples of the requisite special relationship. 179 One situation in which the Tarasoff rationale
176 Id. The court characterized the protected group as those who are "ignorant
of such disease." The court, therefore, again emphasized the physician's position
of superior knowledge. Id.
177 Tarasoff, 17 Cal. 3d at 435, 131 Cal. Rptr. at 22, 551 P.2d at 342.
178 RESTATEMENT (SECOND)
OF TORTS § 314A (1977).
179 Id.; see supra note 115 and accompanying text for a discussion of the Restatement's examples of special relationships.
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has been applied is that of the physician's duty to warn
that a patient has Acquired Immunity Deficiency Syndrome (AIDS). 80° The same considerations which gave
rise to the extension of the duty to the therapist-patient
context seem to be present in situations like that of Pan
Am Flight 103. According to the Restatement, the special
relationship exists between the carrier and passenger.''
Moreover, the passenger, by purchasing a ticket and
boarding the airplane, is trusting the airline with his life,
based primarily on the passenger's belief of the airline's
competency to ensure a safe trip.
Viewing these considerations, it seems at least arguable
that the reasons which led the court in Tarasoff to extend
the exception to the no duty to warn rule to the therapist
context are at least as visible in the airline terrorism context. Although it appears after Thompson that identifiability may be an issue which precludes unlimited
extension of the duty to warn to all areas, the Tarasoff cri82
teria for identifiability leave some room for flexibility.
There is definitely room for court action in this area.
B. Airlines' Duties Under Current FAA Rules and Regulations
In July 1989, in response to increased international terrorism, and specifically the bombing of Pan Am Flight
103, the FAA issued a final rule regarding notification of
threats against civil aviation. 83 This rule provides that
the FAA will issue two types of security bulletins: Information Circulars and Security Directives. 84 The goal of
the two-tiered system is to establish mandatory countermeasures for the airlines to follow and to prohibit unau,o Piorkowski, Between a Rock and a Hard Place: AIDS and the Conflicting Physician's
Duties of Preventing Disease Transmission and Safeguarding Confidentiality, 76 GEo. L.J.
169 (1987) (discussing contagious disease cases and Tarasoff in analogy to a physician's duty to warn foreseeable victims of a patient's HIV infection).
, RESTATEMENT (SECOND) OF TORTS § 314A (1977).
1"2 Tarasoff, 17 Cal. 3d at 439, 131 Cal. Rptr. at 25, 551 P.2d at 345 n.l1.
1- Security Directives and Information Circulars, 54 Fed. Reg. 28,982 (1989)
(codified at 14 C.F.R. § 108.18) (1990).
184 Id. These two types of security alerts will replace the previous Security Bulletin, which notified air carriers of both general and specific threats. Id.
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thorized disclosure of the threats. 185
The FAA will issue Information Circulars to notify
United States airlines of general situations.18 6 In these situations, the FAA will not prescribe mandatory countermeasures. 87 The Circulars will contain general
88
information regarding civil aviation security.
When the FAA receives specific credible threats, it will
issue Security Directives to notify United States airlines.' 8 9 The Security Directives will prescribe mandatory
countermeasures to be taken by the airlines. 90° Specifically, the airline must acknowledge receipt of the Security
Directive and inform the FAA of the airline's method of
implementing the prescribed countermeasures.' 9 ' If the
airline is unable to comply with the countermeasures set
forth in the Security Directive, the rule allows the airline
to submit alternative countermeasures within the time pe92
riod specified in the Directive.
In addition to the requirement of mandatory countermeasures, the rule restricts the dissemination of the Information Circulars and Security Directives to airlines and
"personnel with an operational need to know.'" 19 The
rule defines "personnel with an operational need to
know" as personnel with responsibilities which are security-related and affected by the Security Directive. 94 Fur185 Id. Specifically, the FAA hopes the rule will "enable air carriers and the security community to coordinate responses to threats against civil aviation." Id.

I86 Id.

Id.
Itt The Information Circulars will be issued when the FAA receives information of a nonspecific threat. Id.
189 Id Specific credible threats are those "limited by such factors as location,
number or identity of carriers, method of attack, or duration of time." Id.
o Id. The FAA believes mandatory compliance will increase protection of passengers and crewmembers. Id.
,3,
Id. Prior to enactment of this rule, air carriers were not required to acknowledge receipt of Security Bulletins, or comply with the FAA's recommended action.
Id.
192 Id.
The rule limits such alternative countermeasures to unusual circumstances, such as when the airline is somehow precluded from complying with the
prescribed countermeasures. Id.
, Id. at 28,983.
-9Id. The rule lists examples of such personnel, including the in-flight security
187

8
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ther, the rule prohibits any release made beyond these
personnel without the prior written authorization of the
Director of Civil Aviation Security. 95 The FAA hopes to
protect intelligence sources and ensure effective implementation of countermeasures by prohibiting unauthor96
ized disclosure. 1
Although the rule greatly restricts an airline's freedom
to warn passengers of threats, the rule only applies to
threats the FAA receives. If a threat is made directly to a
specific airline, the countermeasures prescribed in the
rule do not apply. 97 Additionally, where the information
contained in the threat is somehow otherwise made public, as in the recent situations of Northwest Airlines and
Delta Airlines, the restriction of dissemination set forth in
the rule is obviously ineffective.' 98 Therefore, the rule,
while mandating procedures when the FAA receives the
threat, does not completely govern all incidents of
threatened terrorism.
III.

CONCLUSION

Terrorism is not a new problem. Airline hijackings and
bombings have been occurring for years. In recent years,
however, the number of such incidents has increased. As
a result, many people are taking steps to examine new
methods which may potentially decrease such incidents,
or at least minimize the damage from such incidents. Included in these methods is a possible imposition of a duty
to warn upon airlines, thereby giving passengers the
chance to reroute their flight and avoid taking a
threatened flight.
Airline security officials and the FAA argue against imcoordinator, the ground security coordinator, airline and airport security person-

nel, and federal, state, and local law enforcement personnel. Id.
1- Id.
1-" Id.
'9 Id. at 28,982.
198

Id.
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posing such a duty.1 99 First, they argue most threats are
hazy and fail to specify a particular flight, route or time
period. 200 Therefore, in their opinion, publicizing threats
does nothing but create "copycat threats
and frightened
20
'
cause."
without
usually
passengers
Next, those against the duty argue publicizing such
threats simply encourages similar behavior. One airline
security official claims that publicizing all threats would be
"telling a lot of people with aberrant behavior this is a fun
thing to do. 2 02 In other words, some believe warning
passengers of threats would attract would-be terrorists to
make threats in order to receive the same attention and
cause the same panic.
Further, airline officials claim many successful attacks
come without any warning at all.20 3 According to one official, "terrorists don't call ahead and tell you they are going to strike. ' ' 204 Indeed, that was the case with the
hijacking of Trans World Airlines Flight 840, and the
bombings of Korean Air Lines Flight 858, an Air India jet
in 1985, and a French UTA flight in 1988.205 Officials at
Pan Am and the FAA also maintain no warning preceded
the bombing of Pan Am Flight 103.206 Other arguments
against imposition of a duty to warn of threats include the
possibility that "nervous Americans will fly only on foreign carriers," and the possibility that publication of all
threats will be "like the boy who cried wolf." 207 One government official claims that if all threats are publicized
- O'Brian & McGinley, FAA Wants Air Threats Kept Mum, Wall St. J., Jan. 18,
1990, at BI, col. 6.
- Id. at B4, col. 4.
201

Id.

Id.
Id. at B1, col. 6; but see supra note 14 and accompanying text for a discussion
of warnings which the airlines and FAA received shortly before the bombing of
Flight 103.
20 O'Brian & McGinley, supra note 199, at BI, col. 6.
- Id. at B4, col. 4.
-oId. The Pan Am officials and FAA representatives claim the warnings they
received regarding the bombing of a United States-bound Pan Am jet were merely
coincidental. Id.
207 Id.
202
2o
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"nobody will pay attention when they really should."2 8
Each of these arguments has merit. Certainly, no one
wants the entire population of flyers senselessly thrown
into a panic and airline travel paralyzed. To warn the
public only of threats which, in the airlines' opinion, have
merit, however, would make sense. In support of this
opinion, both Delta Air Lines and Northwest Airlines recently publicized bomb threats against some of their
flights.2 0 9 According to a Delta spokesman, Delta felt they
"had an obligation to passengers. 2 10° Both airlines claim
their action was partially motivated by an attempt to keep
someone else from publicizing or broadcasting the
threats . 2 1 Neither airline intends for such disclosure to
become common practice. 2 Clearly, these airlines will
continue to evaluate each threat individually and then decide whether the threat warrants disclosure.
The airlines are obviously feeling pressure from the
public protests after the bombing of Pan Am Flight 103,
especially from Victims of Pan Am Flight 103. The FAA,
however, is maintaining its position against disclosure of
threats. 1 3 According to the FAA's associate administrator for aviation standards, "bomb threats are best managed and most efficiently handled if we can get the
.information to the security professionals at the airlines
and the airports who are in the position to put in countermeasures." 21 4 Secretary of Transportation Samuel Skin20o

Id.

2- Id. at B I, col. 6. Northwest's disclosure came days before a Paris-Detroit
flight which had been threatened. Soon after, Delta publicized a general threat
against all Delta trans-Atlantic flights. Id.
210 Id.
Both airlines feared the threats would be disclosed else211 Id. at B4, col. 4.
where. Specifically, Northwest was trying to counter a report containing errors
which a Swedish newspaper had prepared regarding the threat. Delta was afraid
the person who tipped off its Dublin office might contact the media. Id.
212 Id. Both Delta and Northwest say they may not necessarily react the same
way again. Id.
I2. at Bi, col. 6.
Id.
212 Id.
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ner is in agreement with the FAA's position. 1 5 Secretary
Skinner believes that publicizing the threats could "throw
the international travel system into chaos.1 2 6 He has,
however, recently conceded that "every situation has to
be handled separately." 17 Even though the FAA's position is important, it is relatively helpless to control the airlines' decisions. The FAA is limited to imposing a fine
upon an airline which discloses bomb threat
information218

Although the arguments against disclosure of threats
are numerous and not without merit, any such argument
is certainly weakened by an argument based upon the saving of human lives. No matter how eloquently the FAA
and airline security officials phrase their arguments, the
issue essentially boils down to money versus lives. More
than 100 passengers canceled their flights recently when
Northwest Airlines disclosed a bomb threat against a
flight from Paris to Detroit.2 1 9 These cancellations left
only twenty two passengers on the flight.22 ° Obviously,
the disclosure resulted in a considerable loss of revenue
for Northwest. This loss may appear needless since the
flight and passengers arrived at their destination unharmed. Northwest Airlines, however, analyzed the situation and determined that the threat warranted disclosure.
Anyone wishing to remain on the threatened flight was
playing Russian roulette.
After the California Supreme Court's decision in
Tarasoff, courts may have considerably more freedom to
deviate from the common-law affirmative duty rule, and
this may impose a duty to warn upon certain parties. As
21 Id. The disclosures reportedly upset federal security and transportation officials, including Secretary Skinner, as well as other airlines. Id.
21i

Id.

217

Id.

Id. Interestingly, the FAA can only fine a carrier for disclosing information
obtained from an FAA Security Bulletin. When an airline receives a threat directly, however, the FAA cannot keep the airline from publicizing the threat. Id.
21,1 Id. at B4, col. 4.
21"

220

Id.

1132 JOURNAL OF AIR LA WAND COMMERCE

[56

discussed in Section II of this Comment, the policy considerations relied upon in Tarasoff support imposition of a
duty to warn in the airline context. Whether a court will
take the next step and impose such a duty is, of course,
unknown. Whether a court should take this step presents
another issue altogether.
Those who argue against a duty to disclose terrorist
threats appear to see the situation as "all or nothing."
This does not necessarily have to be the case. Somewhere
between the two extremes lies an attractive and practical
approach. The airlines should warn passengers of only
those threats which, in the airlines' professional opinion,
warrant disclosure. In other words, where the flight (or
flights) is reasonably identifiable (either known or easily
determined) and the airline judges the threat to be more
than a hoax, the airline should be required to exercise
reasonable care to protect potential victims. Even in situations where the airline fails to warn of a threat which results in a bombing or hijacking, the airline need not
necessarily be liable. The test should always be whether
the airline acted reasonably under the circumstances.
Where the threat is vague or the airline judges the threat a
hoax, the airline should not be held liable for failure to
warn the passengers of the threat.
Like the duty imposed in Tarasoff, this still leaves the
airlines considerable discretion to evaluate each threat on
a case-by-case basis and exercise its best judgment. A
particular airline's conduct should never be governed by a
hard and fast rule. If the airlines were required to disclose every threat received, no matter how hazy or meritless, this would certainly lead to a manifestation of the
chaos feared by the FAA and airline security officials. On
the other hand, the discretionary duty suggested in the
preceding paragraph would result in minimal loss of revenue and only occasional impact on international travel.
Meanwhile, passengers are forced to rely on inadequate
security measures and the airlines' sense of obligation.
The airlines, under continued pressure from consumers
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and support groups, may follow the lead of Delta and
Northwest and warn in those situations which appear to
pose serious danger to passengers. On the other hand,
realizing the loss of revenue which may result from such
disclosure, the airlines may remain silent. Until a court
follows the Tarasoff rationale and imposes a duty to warn
of terrorist threats upon the airlines, the current piecemeal method of dealing with the threats is likely to
continue.

